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FURTHER STATEMENT OF THE CASE

The Court will note that prior to the date when the

defendants in the Court below (appellants) filed their

motions and demurrer to the complaint, which were

stricken by the Trial Court, they had filed a general

demurrer (Tr. 70) which was overruled (Tr. 77) and

had entered into a stipulation with plaintiff (appellee)

(Tl*. 77) whereb}' in consideration of plaintiff giving

them additional time the defendants agreed to answer

by April 1, 1930, or to permit plaintiff to take judgment

by default. Further, that the motion to quash liens

and demurrer subsequently stridden by the Trial Court
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were filed after April 1, 1930, and in direct contraven-

tion to the stipulation.

ARGUMENT
I.

The holder of an Oil and Gas Prospecting Permit un-

der Section 221 of the Act of February 25, 1920 (U. S.

C. A., Title 30, Sec. 221) has a lienable interest in the

property.

The appellants in their brief waive all questions of

error except that they claim that the Court had no

authority to include in the judgment an order foreclos-

ing and ordering sold tliose certain oil and gas pros-

pecting permits, so we shall direct our argument to this

question.

The same question in principle has already boon de-

cided by this Court in the case of

Isaacs vs. De Hon, et al, (CCA 9th) 11 Fed. (2d) 943

in which it is held that the Courts may enforce con-

traicts relating to public lands even though the title is

in the Government, and which is a case in which the

Court actually enforced a grubstake agreement against

a person in whose name an Oil and Gas Prospecting

Permit had been issued.

This case disposes of the argument of appelants tliat

to enforce a lien against an oil and gas prospecting per-

mit would or might enable some one not qualified to

obtain a peniiit, as the Court states with reference lo

the regulation requiring assignments to bo with the

consent of the Secretary of the Interior:
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'^ Appellant is in no position to take advantage of

this regulation. It may be that plaintiffs will lose

the fruits of this litigation by the refusal of the

Secretary to approve the assignment of interests in

the pennit. But appellant is nevertheless held in

a Court of Equity to the obligations he assumed in

his grubstake contract."

A prospecting permit under the Leasing Act of 1920

is not a mere "license" but is analogous to an ordinary

mining location that has not been patented in that upon

the fulfillment of certain requirements the applicant has

substantial rights which even the Department of the

Interior on behalf of the Government may not abrogate.

The Supreme Court in

Wilbur vs. United States, ex rel Krushnik, 280 U.

S. 306, 74 L. Ed. 445

holds that the locator of a mining claim has an interest

that is property and therefore taxable and subject to a

lien of a judgment as ''real property."

A qualified person who makes prior application for

an oil and gas prospecting permit in due form must be

considered the "owner" subject to the paramount title

of the United States, and in proper case the Secretary

of the Interior will be compelled by mandamus to grant

the permit.

West vs. United States (A]^i). D. C.) 30 Fed. (2d)

739.

In lien statutes the word "owner" has been con-

strued to include anyone who has any interest of any

nature in the property sought to be reached by the lion.

Carey-Lombard Co. vs. Bierbauer '^Minn.) 79 X. \\'.

541, 542.
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Paulson vs. Manske (111.) 18 N. E. 275, 276.

Sorg vs. Grandell (111.) 84 N. E. 181, 184.

Words and Phrases, 2ii(l Ed., Vol. 3, pp. 849, 850.

The word "owner" in mechanics' lien statutes has

been held in practically all instances to apply to an

equitable owner as well as the holder of the legal title.

Sheppard vs. Messenger (Iowa) 77 N. W. 515, 516,

1st Col.

Brown vs. Jones (Minn.) 55 N. AV. 54, 55, 1st Col.

Chicago Lumber Co. vs. Fretz (Kan.) 32 Pac. 908.

Trueblood vs. Shellhouse (Ind.) 49 N. E. 47, 49, 1st

Col.

Bell vs. Koontz (Ark.) 290 S. W. 597.

Skupinski vs. Provident Mfg. Co. (Mich.) 221 N. W.

338.

Oklahoma Coal Go. vs. Atkinson (Old.) 247 Pac. 366.

Miller vs. Campbell (Old.) 222 Pac. 980.

We desire to call the Court's attention to the fact

that one of these claims, Cliilcat Number 11 Claim, as

stated in the Appellant's brief, had already been pat-

ented at the date of judgment and, in fact, bad been

patented and title was in the name of appellant Alaska.

Consolidated Oil Fields, a corporation, at the time the

liens involved in this case were filed and at the time

the suit was commenced.

It is also settled rule that mechanics' liens attach

to after-acquired interests:

40 Corpus Juris 281.

Trueblood vs. Shellhouse, 49 N. E. 47 (supra.)
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Hillhouse vs. Pratt (Conn.) 49 Atl. 905, 906.

Stewart Cont. Co. vs. Trenton N. B. R. Co., GO Atl.

405.

Home Public Market Co. vs. Fallis (Colo.) 209 Pac. 641.

Brown vs. Jones (Minn.) 5.5 N. W. 54, 55.

Montgomery vs. Allen (Ky.) 53 S. W. 813.

II.

DISCUSSION OF APPELLANTS' CITATIONS

The case of American Sodium Co. vs. SheUey (Cited

in Appellants' brief p. 5) was decided directly on a

question of pleading but insofar as the Nevada Court

attempts in dicta to rule that it is impossible to impose

a trust on a leasehold interest it is exactly contra to

the decision of this Court in

Isaacs vs. De Hon, 11 Fed. (2d) 943 (Supra.)

as in the Isaacs case the court expressly enforced the

grubstake agreement against the holder of the oil and

gas prospecting permit.

We do not attempt to question the yalidity of the

law expressed by the number of cases cited by ap-

pellants such as

Hodgson vs. Federal Oil & Development Co., 274 U.

S. 15, 71 L. Ed. 901.

Sullivan vs. Mammoth Oil Co., 22 Fed (2d) G63.

Wilson vs. Elk Coal Co., 7 Fed. (2d) 112.

Marquez vs. Frisbie, 101 U. S. 473, 25 L. Ed. 800.

except to point out that they have no particular bear-

ing upon the question involved in the present case. The
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Court will note from an examination of these cases

that all of them involve matters in which the proceed-

ings had been, or should have been, brought directly

before the Land Office. In other words tlie proper

jurisdiction for the settlement of tlie questions involved

was in the Land Office and not in the Courts, and the

Courts declined to interfere with Land Office adminis-

tration. No such question is involved here. Eeferring

to a similar contention made in the Isaacs case (supra)

and specifically applying the law stated in the Supreme

Court case of Marquez vs. Frisbie, relied upon by ap-

pellants, this Court said:

''The Secretary of the Interior would not have
been a proper party to this suit. The Courts will

not interfere by mandamus or injunction with his

performance of his duties under the public land

laws. Marquez vs. Frisbie, 101 U. S. 473, 475, 25 L.

Ed. 800. But the Courts do have power to enforce

contracts with reference to lands while title there-

to is held by the Government. Marquez vs. Frisbie,

supra; Pappe vs. Tout, 41 P. 397, 399, 3 Old. 260."

We wish also to direct the Court's attention to the

fact that although in the cases of

Hodgson vs. Federal Oil & Development Co. (Su-

pra.) and

Sullivan vs. Mammoth Oil Co. (Supra.)

it was held that the bills did not state sufficient facts

to justify the relief prayed for, still it appears from

the opinions that if the proper bills had been presented

the Courts would have had authority to impose trusts,

notwithstanding the fact that the paramount title was

in the United States.
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The appellants rely on the text of 40 Corpus Juris

58 to the effect that a mechanic's lien cannot attach to

crown property but even a casual examination will dis-

close that this statement refers to attempts to charge

the property rights of the Government with tlie liens.

If this statement was taken as suggested by appellants

then any ordinary mining lien on unpatented ground

would be void. Actually, all that is being charged with

the liens are the rights which tlie claimants may have,

whatever they may amount to, and independent of the

fact that the title of the United States is paramount.

Appellants cite 40 Corpus Juris 63, to the effect that

a lessee under an ordinary oil and gas lease does not

have such an interest in the land as will support a me-

chanic's lien even though oil and gas is discovered. This

text is based on two Kansas cases, in turn based upon

a Kansas statute, and is not supported by any other

authority. The text of the statute in Kansas at that

time, so far as we can discover, is quoted in the case

of Bassett vs. Carpenter, 220 Pac. 1028, 1029. But after

the decision of the Kansas case (Eastern Oil Co. vs.

McEvoy, 89 Pac. 1048) the legislature of Kansas

amended the statute to avoid the obvious unjust re-

sults of the decision in the McEvoy case. The amend-

ment to cover labor performed by lessees is to be found

in the case of Meadows vs. Bolin Oil Co., et al, 104 Pac.

916.

Oklahoma refused to follow the Kansjis decision.

See Continental Supply Co. vs. Geo. H. Greemnan Co.,

282 Pac. 598, 601.
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III.

CONCLUSION

The contention of the appellants would appear to

be that in derogation of all of the common principles

of law and morals a debtor should be permitted to hold

assets in tlie nature of oil claim rights which may be

wortli large sums and as long as he doesn't reduce

such rights to actual legal title his property could not

be reached by creditors, by laborers' liens, attach-

ments, executions, or otherwise.

Can it be justly said here that a debtor engaged in

exploiting public resources may engage workmen, may

take advantage of the fruit of their honest toil, may,

perhaps, through their labor prove the existence of

valuable deposits of oil or g'as, and then having de-

rived all of the benefit and retaining substantial inter-

ests leave them with nothing and retreat behind the

sovereign name of the United States?

We respectfully submit that such is not the law

and that the judgment of the District Court should be

affirmed.

Respectfully submitted,

DONOHOE & DIMOND,

ANTHONY J. DIMOND,

THOMAS M. DONOHOE,
Attorneys for Appellee.


